10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES

e e e e e e e e ool o L ox
BARI ON PERRY,
Petitioner : No. 10-8974
V.
NEW HAMPSHI RE
e e e e e e e e oo oo X

Washi ngton, D.C.

Wednesday, Novenber 2, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 10:02 a.m
APPEARANCES:

RI CHARD GUERRI ERO, ESQ., Concord, New Hanmpshire; on
behal f of Petitioner.

M CHAEL A. DELANEY, ESQ., Attorney Ceneral, Concord, New
Hanpshire; on behalf of Respondent.

NI COLE A. SAHARSKY, ESQ., Assistant to the Solicitor
CGeneral, Department of Justice, Washington, D.C.; for
United States, as am cus curiae, supporting

Respondent .

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CONTENTS
ORAL ARGUMENT OF
RI CHARD GUERRI ERO, ESQ.
On behal f of the Petitioner
ORAL ARGUMENT OF
M CHAEL A. DELANEY, ESQ.
On behal f of the Respondent
ORAL ARGUMENT OF
NI COLE A. SAHARSKY, ESQ.
For United States, as ami cus curiae,
supporting Respondent
REBUTTAL ARGUMENT OF
RI CHARD GUERRI ERO, ESQ.

On behalf of the Petitioner

Alderson Reporting Company

PAGE

28

41

51



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

PROCEEDI NGS

(10: 02 a. m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent

first today in Case 10-8974, Perry v. New Hanmpshire.
M. Guerriero.
ORAL ARGUMENT OF RI CHARD GUERRI ERO

ON BEHALF OF THE PETI TI ONER

MR. GUERRI ERO. M. Chief Justice, and may

it please the Court:

An eyewi tness identification made under
suggestive influence presents a uni que danger of
m sidentification and a m scarriage of justice. It

t hat danger of m sidentification which inplicates due

process and requires an evaluation of the reliability of

the identification. The constitutional --

JUSTI CE SOTOVAYOR: Counsel or, does your
position depend on police involvenent at all?

MR. GUERRI EROC:  No, Your Honor.

JUSTI CE SOTOVAYOR: |I'm-- if a private
i nvestigator shows a picture or -- that has no
connection to the police, a conpany's investigator?

MR. GUERRI ERC:  What | suggest --

JUSTI CE SOTOVAYOR: O the news nedia

publ i shes a picture of sonmeone that it thinks --

MR. GUERRI ERC: | have a two-part answer to
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that. The -- the significance of the suggested

i nfluence is howit affects reliability. Most of the
time that influence, the defense will allege, is from
sone police activity, and rightly so because they are
nostly involved and rightly so because police suspicion
Is the kind of influence that would direct the witness's
attention and say that's the nman.

But it's not necessarily required, and in
fact one of the Federal court of appeal cases, Dunnigan
v. Keane, involved exactly that, a private investigator,
where a private investigator froma bank showed
surveillance photos to the witness and then later the
w t nesses made an | D.

JUSTI CE SCALIA: M. Cuerriero, if it's
not -- if it's not limted to suggestive circumnmstances
created by the police, why is unreliable eyew tness
identification any different from unreliable anything
el se? So shouldn't we | ook at every instance of
evi dence introduced in crimnal cases to see if it was
reliable or not?

MR. GUERRI ERO. No, Your Honor. | suggest
t hat eyewi tness identification evidence is unique, and I
think that this Court recognized that in Wade and in the
subsequent cases, in fact described it at that tinme as

probably the | eadi ng cause of m scarriages of justice.
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And in fact experience with the DNA exonerations that
we' ve seen recently in the last 10 or 15 years have
shown t hat.

JUSTI CE GINSBURG. So at |east for al
eyewi t ness testinony, there would have to be sone
pretesting for reliability? |Is that -- is that your

contention?

MR. GUERRI ERC: No, Your Honor, and | don't

think that's exactly what the Court said in Wade and the

subsequent cases. It's the conbination of eyew tness

i dentification testinony plus the suggestive influence

whi ch makes -- which brings it to sort of the height of

suspicion and creates the greatest ri-sk.

JUSTICE GINSBURG. And in this case, in
whi ch category do you place the eyewi tness testinony?
Is it police suggestion, or is it suggestive but not
t hrough any mani pul ati on on the police's part?

MR. GUERRI ERC: In our case, we do not

al | ege any mani pul ation or intentional orchestration by

the police. But our position is that it appeared to the

w tness, to Ms. Blandon, that M. Perry was in fact a
suspect, and she | ooked down and there was that
suspi ci on.

Now, if we had been able to have our due

process claimheard, the judge may or nmay not have
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agreed that that was suggestive and created a ri sk.
But --

JUSTI CE SCALIA: Do you think that our cases
whi ch exclude or -- or require reversal when there is
eyewi tness testinony inpaired by the police, you think
that's really limted to eyewitness testi nony? Suppose
t he police created suggestiveness in another category of
evidence. Let's say -- let's say voice evidence, that
the killer had |l eft a nmessage on the -- on the phone and
the police in some manner create suggestiveness that
causes a witness to identify that as the voice of the
kKiller. You really think that we would say, well, this
I's not eyewitness testinony;, eyew tness testinony
creates a special risk? Don't you think that we woul d
say whenever the police render evidence unreliable it --
it should be excluded?

MR. GUERRIERGC: | think that may be a
separate due process claim For exanple, if the
police --

JUSTI CE SCALI A: Exactly. But -- but
that -- that inpairs your -- your argunent, because if
we accept your argunment for eyew tness we should
simlarly accept it for everything else. There is
not hi ng speci al about eyew tness.

MR. GUERRIERGC: | -- | disagree, Your Honor
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| think that what the Court has said is that there is

sonet hi ng speci al about eyew tness identification

testi nony.

JUSTI CE SCALIA: |'m saying we don't mean
it.

(Laughter.)

MR. GUERRI ERO. Wl --

JUSTICE SCALIA: |I'msaying that it's
unbelievable that if the -- if the police created

testinony, not eyew tness testinony but testinony that

was unreliabl e because of police suggestiveness, | think
we would throw that out as well. Don't you think so?
MR. GUERRIERO: | -- well,, | think that in

any case, and I think the Court has said this in other
circumstances, that in any case a defendant could raise
a due process claimand say, either because of the way
t he prosecution handl ed the evidence or because of the
-- the conbination of rulings on evidence, that there
was a due process violation that inplicated fundanent al

fai rness.

JUSTI CE KENNEDY: In this case, suppose that
the police talked to this -- to the lady that was in the

-- in the apartnment and saw the thing out the w ndow and

said, we -- we think we've solved this case but you

can't look at this man. W don't want to you | ook at
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this man. Don't tell us. W're not going to let you

| ook out that window. It seenms to me that the defendant
m ght have a due process argunent that the police
interfered, that she couldn't say right when he was
there, that's not the man.

| don't know what you want the police to do
in this case. It seens to nme it would have been, A,
risking this argunent fromthe defendant, and B,
| mproper police conduct, not to ask the woman is this
the man?

MR. GUERRI ERO | disagree, Your Honor. |If
the police wanted to ask her to make an identification,
t hey coul d have done a |line-up procedure or a photo
| i ne-up procedure fairly pronptly that would be distinct
fromand nuch nore fair than the show up at the scene.
And there was no energency or exigency here that would
require a show- up

JUSTI CE SCALI A: \What about -- what about
unreliable eyew tness testinony in favor of the
defendant? Let's assume the sane suggestiveness that
causes you to exclude it when it's been introduced by
t he prosecution, but here it's being introduced by the
defendant to show that it was sonebody el se, okay? |Is
that going to be excluded?

MR. GUERRIERC: It may be excluded under the
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rul es of evidence, but the Due Process Cl ause doesn't --

JUSTI CE SCALI A: Do you think it should be
excluded under the rules of evidence? |If you say it's
so unreliable -- this is a one-way door?

MR. GUERRI ERO. The Due Process Cl ause --

JUSTI CE SCALI A: All of the evidence that --
t hat causes the defendant to be convicted is excluded,
but -- but any -- any evidence -- any evidence on the
other side is not?

MR. GUERRI EROC. Well, the defendant is
obvi ously not trying to deprive the State of its liberty
in the same way that the State is trying to deprive the
defendant of his liberty at trial, so the Due Process
Cl ause woul d not apply in that sense. That's not to say
that there wouldn't be evidentiary grounds for the State
to raise that objection.

JUSTI CE SCALI A: Well, you see, when -- when
It's the State that causes the unreliability, | can see
why it is a -- a ground that can be invoked only by the
def endant. But when you come up with a theory that it
doesn't matter whether the State was the cause or not, |
don't know why it wouldn't work both ways, that the
evidence is inherently unreliable and it ought to be
excl uded whether it hel ps the defendant or hurts the

def endant .
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MR. GUERRI ERC lt -- it --

JUSTI CE SCALI A: Once -- once you take the
State out of the mx there is no reason to limt it to
the -- to the defendant.

JUSTI CE Gl NSBURG. You -- you answered that
due process works only in favor of the defendant.

MR. GUERRI ERO. That's right.

JUSTICE GINSBURG: Not in favor of the
St at e.

MR. GUERRI ERO. That's right.

JUSTI CE G NSBURG. And that is your only --
your only distinction. You are saying that this is a
one -- one-way --

MR. GUERRI ERC: That's right, Justice
G nsburg.

JUSTI CE GI NSBURG: -- street.

JUSTI CE SCALI A Well --

JUSTICE ALITO | take it fromyour -- |
take it fromyour answers that sinple unreliability is
not enough. |If there's testinony --

MR. GUERRI EROC: That's right.

JUSTICE ALITO. -- eyewitness testinony that

seens of very dubious unreliability, that cannot be
excl uded.

MR. GUERRI ERO. That's right. - -
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11
JUSTICE ALI TG  Sonething nore is needed.

MR. GUERRIERC: That's right, and I m ght
even go further.

JUSTI CE ALITO.  Sonmething nore is needed,
suggestiveness i s needed.

MR. GUERRI EROC: That's right.

JUSTI CE ALI TO. But suggestiveness doesn't
require any police involvenment? 1Is that right?

MR. GUERRI ERO. That's right.

JUSTI CE ALITO. Can you just define what you
mean by suggestiveness?

MR. GUERRIEROC. Well, | think the court has
gi ven exanples. If it's effectively-.a showup or a
show-up. The exanple in Foster involved a couple of
di fferent kinds of suggestiveness. One was where the
police did a |line-up where the defendant was the only
conmon person

JUSTI CE ALI TG  Yes, but those are al
situations where the police is involved, the police are
i nvol ved.

MR. GUERRI ERO. Right. The nonpolice
exanpl es of suggestiveness that rise to the due process
| evel are nostly going to be showups. The exanple in
Dunni gan v. Keane was a private investigator show ng,

fromthe bank, that they had an ATM card that was stol en
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12

fromthe person.

JUSTICE ALITO.  Well, what if you have
cross-racial identification? Wuld that qualify on the
ground that studies have shown that those may be | ess
reliable.

MR. GUERRI EROC: That nmay be a separate
grounds to nove for a jury instruction or for an expert.
l'mnot sure that -- we certainly don't argue here and
it wasn't argued below that that's a separate due
process ground.

JUSTI CE SCALI A: VWhy not? | nean, that's
the point. Why not? What about an eyew t ness
I dentification from 200 yards? You know, normally you'd
|l eave it to the jury and the jury would say that's very
unlikely. But you want to say it has to be excluded and
If it's not you retry the person. What is mgi c about
suggesti veness as opposed to all of the other matters
t hat could cause eyewitness identification to be wong?

MR. GUERRI ERO. Two answers to that, Your
Honor. First, it's not that these things are al ways
excluded, and in fact the Court has set a very high bar.
| mean, the standard is this evidence is excluded only
If it's very substantially likely to lead to a
m sidentification. So --

JUSTI CE ALI TGO | understand that, but |
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need to know what you nean by suggestiveness. \What does
t hat mean? Can you just give nme a definition of it?

MR. GUERRIEROC: It is conduct or
circunstances that point -- that tell the witness that's
the man. And nost commonly it would be showi ng a single
phot ograph or presenting the person as a suspect or it
appearing, as in this case, that the -- the defendant
was a suspect. And that's essentially how the Court has
defined it, as conduct that says that's the man.

So there may be sone things that the defense
argues that are suggestive and the trial court |ooks at
it and says, you know, that's a very slight suggestion.
You say he is the only guy in the line-up with a
mustache. | don't even -- |I'mnot going any further. |
don't think that's sufficient suggestion. That doesn't
qualify as saying that's the man.

JUSTI CE KAGAN: But just to repeat Justice
Scalia's question, once you' re not tal king about police
suggestiveness, once you're tal king about suggestiveness
that arises from non-State conduct, why should we be
focused on suggestiveness as opposed to any other cause
of unreliability?

MR. GUERRI EROC: Well, because that's what --
my first reason is that that's what the Court focused on

in Wade as the mmin danger.
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JUSTI CE KAGAN: Well, the Court was focusing
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on police suggestiveness. That's the context of all our
cases. Now, you m ght say, well, look, there is a
bi gger problem and the bigger problemis the
unreliability of identifications generally, but that
doesn't relate to suggestiveness per se.

MR. GUERRIERC:  Well, | think our position
Is in between there. W are not saying that there is a
due process right to have eyew tness evidence excl uded
generally without some suggestiveness. Wat we are
saying is that if the suggestion cones froma nonpolice
source or if it, as in this case, involved the police
but their involvenent was unintentional, it's just
acci dental, that that suggestiveness should still be
consi dered because --

JUSTI CE ALI TGO  What does that mean?

JUSTI CE GI NSBURG. Do you distinguish -- do
you di stinguish the husband's situation? He was an
eyewi tness too, but there was a notion to suppress her
testinmony. |s that an exanple where there is an
eyew tness testinony but no suggestiveness? Wy didn't
you nove to suppress the husband's statenent?

MR. GUERRI ERO. Trial counsel sinply did not
nove to suppress that testinmony. | don't have a good

expl anation and, to be frank, | would have filed the
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notion to suppress his testinony.

JUSTI CE G NSBURG. So you'd put them both in
t he sane category?

MR. GUERRI ERC. | woul d have

CHI EF JUSTI CE ROBERTS: Wiy isn't it -- this
may be -- just again followi ng up on Justice Alito's
gquestion, but there is always a degree of
suggestiveness. It's not |ike the person is picked
randomy off the street and saying, you know, do you
know this person? It's in the context of an
I nvestigation. The person has sone contact with it. So
there is always sonme suggestiveness that, well, this
person m ght have sonething to do w tth what went on.

MR. GUERRIERO That's right. And if it
rises to a |l evel of what the Court has given as exanpl es
of a show-up or the sanme defendant appearing in a
| i ne-up or sonething else that says that's the man, then
that raises ared flag. And it's not a --

CHI EF JUSTI CE ROBERTS: But whenever --
whenever the witness is asked, at |least there is a
suggestion that this m ght be the man. And | don't know
why you would think that's any greater than this is the
man. The police don't conme up usually and say, this is
the person that we think did it; is that who you saw?

They say, did you see this guy?
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16

MR. GUERRI ERO:  Actually, | disagree with
t hat aspect of your question, Your Honor. And in fact I
think the proper police procedure in certainly the
police departments that I'mfamliar with will instruct
the witness that, do not assume that anyone that we
think is a suspect is in this line-up. And that's in
the standard witness instructions, and they may even do
mul tiple |line-ups where they say, okay, we are going to
show you three sets of eight and the suspect -- or there
may or may not be a suspect in any of them W just
want you to |l ook at this set and see if anyone --

CHI EF JUSTI CE ROBERTS: Well what about a
situation |ike the one we had here, where you're not
tal ki ng about a |ine-up.

MR. GUERRI ERO. That's right.

CHI EF JUSTI CE ROBERTS: But you're talking
about the scene of a crine, and the police says, do you
know this person, did you see this person, or anything
else? That in itself, any type of identification in the
course of an investigation, | think you would have to
say I s suggestive, because the person is not picked up
randonl y.

MR. GUERRI ERO. It is, but the key is that
it's not the suggestion that results in exclusion. |It's

t he suggestion that raises the red flag that allows the
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defendant to say, would the trial court please evaluate
this according to the standards.

CHI EF JUSTI CE ROBERTS: So this is -- again,
this is just following up, | guess. But | renmenber in
| aw school one of the things in crimnal |aw, the
prof essor says, all right, everybody be quiet. And then

a certain amount of time goes by and then he starts

aski ng people, well, how nuch time went by? And
people -- sone people say 4 m nutes, sone peopl e say,
you know, 1 mnute. And it turns out, if I'm

remenbering correctly, to be a lot shorter than npost
peopl e think.

So that's at |east, the point that was
trying to be made anyway, at |east as unreliable as
eyewi tness testinmony. So your argunent would have to
cover that, wouldn't it?

MR. GUERRI ERO. | --

CHI EF JUSTI CE ROBERTS: You know, how | ong
were you there before this individual came into the
shop? The person says, | was there for 5 m nutes, and
that ruins the person's alibi, when it turns out, you
know, study after study would say it really was 45
seconds or 1 m nute.

MR. GUERRIERG: | think it's inportant to

| ook back at what the Court said in Wade and in fact how
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18
what the Court said in Wade has been borne out. o

course, there is aspects of unreliability to any kind of
evi dence. Sonebody could cone and claimthat there is
I ssues with false confessions or issues with forensic
evidence. | think |ast term somebody made a claim --
tried to assert a claimregarding DNA evi dence that was
akin to an eyewitness identification claim

But the point is that this kind of evidence
was singled out by the Court and recogni zed as having
particul ar dangers, and it's been borne out by the
studi es, not psychol ogi cal --

JUSTI CE KENNEDY: But again, that was in the
context of procedures that the police had instituted.

MR. GUERRIERC: It may be that --

JUSTI CE KENNEDY: And your -- and your
rati onal e goes nmuch beyond it. 1In a way you're
infringing on the province of the jury. | don't usually

like to rem nisce, but there was a case | had where a
prosecution witness was very, very certain, all too
certain, and | said: Do you ever take your wife out to
di nner or go out to dinner with friends? And he said:
Oh, yes. | said: Has it ever happened to you that

m dway in the nmeal you say, is that our waiter, and
you've seen -- the waiter has brought you the nmenu, he

has taken your order, he has brought your food, and you
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were under no stress at the tine.
MR. GUERRI ERG Ri ght .
JUSTI CE KENNEDY: And there was good |ight.

So you teach the jury this way. And you're

just -- you're just usurping the province of the jury,
It seens.

MR. GUERRIERC: | don't think so, Your
Honor. | nean, | think what this Court has said is that

this is a special category of evidence that has to be
red-flagged by or can be red-flagged by the defense for
the trial judge to ook at it and say --

JUSTI CE BREYER: What is --

MR. GUERRIERO. -- on a case by -- I'm
sorry.

JUSTI CE BREYER: Go ahead. You were saying
on a case -- all you want to do is red-flag it for the
j udge.

MR. GUERRI ERO. And then the trial judge
would look at it and in the rare case where he says it's
very substantially likely, which we agree is a high
standard --

JUSTI CE BREYER: All right. Now, how does
that differ fromwhat exists in | think every State and
certainly in the Federal Rules in Rule 403? The judge

may excl ude evidence if its relevance is outwei ghed by
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20

its prejudice or msleading the jury. So why, in any

i nstance where you think that this statement about to
conme in is unreliable for various reasons, you say:
Judge, will you please | ook please | ook at Rule 403;
have some experts over here and whatever el se you want
that would show that this is msleading to the jury for
all the reasons you have said in your brief, right.

So -- so since that is already the | aw and
it does apply to every piece of evidence, including all
the things we've been tal king about, what is it that you
want to change?

MR. GUERRIERO. Well, to answer the first
part of your question, what's different about this

evidence is that --

JUSTI CE BREYER: | didn't say what's
different about it. |I'mnot |ooking for a difference.
l"mlooking -- I"msaying they are all the sanme. And
I ndeed we do what you want right now It's called Rule

403 in the Federal system \What |'m asking you is what

is it you want done, since all you want is the judge to

| ook at it carefully, that is not done at this nmonment?
MR. GUERRI ERC: The anal ysis under 403,

whi ch New Hanpshire of course has as well, will accord a

certain weight and value to the opportunity of counse

to cross-exam ne the witness and to nake argunments to
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the jury. And unlike any other kind of evidence, this
Court has said, precious though it is, the right of
cross-exam nati on does not al ways --

JUSTI CE BREYER: Well, the judges don't, I'm
sure -- I'mnot 100 percent sure, you' d have to ask a
trial judge. But | am sure there are instances where
judges say under Rule 403: | conclude it is m sleading
and it is prejudicial and it can't be made up for,
therefore | exclude it.

Al right, that happens. Now, since that's
what you want the judge to do, | repeat ny question
What is the difference between what you' re asking for
and what already exists in the | aw?

MR. GUERRI EROC:. The difference --

JUSTI CE BREYER: Unless -- well, go ahead.

MR. GUERRIERO:  |'m sorry.

The difference is that under a normal 403
analysis, when | told the judge, when | said she never
coul d describe his face, she couldn't even say what
cl othes he was wearing, the judge will respond to ne and
say, that's fine. That's all great fodder for
cross-exam nation. But the difference with this kind of
evidence is that it's not just ---

JUSTI CE BREYER: \Whoa, wait. Stop you

t here, because now what you seemto be saying is it
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1 Isn't the case that you sinply want the judge to | ook at
2 this with care, rather you want the judge to change her
3 result. You want sonetines this to be excluded where

4 under 403 it is sonetinmes not excluded. Right. Now, I

5 ask -- if that's what you want, that's a different

6 matter. That's a substantive standard. And so you're

7 proposing a different substantive standard and | want to

8 know what it is.

9 MR. GUERRIEROC: It's -- it's the standard
10 that this Court has established, if it's reasonably --
11 reasonably likely or substantially likely to lead to a
12 risk of msidentification at trial, very substantially
13 i kely.

14 JUSTICE ALITO That would be really a great
15 change fromthe way trials are now conducted, woul dn't
16 it. Let me give you this exanple. A victimis raped
17 and the victimdoesn't really have a very good

18 opportunity to see the perpetrator. |It's dark, the

19 person has a mask and so forth. A couple of weeks go by
20 and the victimreads on article in the paper that says
21 so-and-so has been arrested for a rape in another part
22 of the city. There is a picture of that person in the
23 paper and the victim says, that's the person who raped
24 ne.

25 Now, you want to neke it possible for the
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judge to say that victimmy not testify and identify
t he person that that person -- that the victimsays was
t he perpetrator of the rape, on the ground that the
newspaper picture was suggestive, even though there
wasn't any police involvenent and when you | ook at al
the circunstances, the identification is unreliable.

Now, maybe that's a good system but that is
a drastic change, is it not, fromthe way crim nal
trials are now conduct ed?

MR. GUERRIERC: Well, it's certainly not the
change fromwhat the lawis in the Federal circuits that

we cited. And | would also point out that in one of the

JUSTICE ALITO Do you know of cases |ike
that in which the judge has said that eyew tness
I dentification cannot conme in?

MR. GUERRIERO In Thigpen v. Cory, which is
a Sixth Circuit case, the court said -- in fact they
specifically used the phrase "police machinati ons" --
that this did not arise from police machinations. It
was basically happenstance in that case that the w tness
was -- the witness identified the defendant and it was
excl uded as unreliable.

JUSTI CE KENNEDY: But we've said in our

case, Neil v. Biggers -- that was a rape case and we
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allowed it. We allowed the eyew tness.

MR. GUERRIERO. Well -- and | think the
Court said in all its cases, and in particular in
Si mons, that each case --

JUSTI CE KENNEDY: And, in fact we said that
It was unnecessarily suggestive, but that it was still
reliable.

MR. GUERRIERO. And it may be. | nean, it
may -- you could have an extrenely -- you could have a
-- the police could do a showup intending to produce an
ID, but if the witness got a very good | ook at the
person, was calm was nmaybe a police officer like in
Brat hwaite and the court said, we don't care how
del i berate this -- and even if there is manipul ation, we
don't care how nuch of that there is, we find it's
reliable here.

JUSTI CE KAGAN: Suppose that there was sone
ot her category of testinony which proved even nore
unreliable than the category that you're tal king about.
Let's say that it turned out study after study after
study that jailhouse informants lie. And so the
testinony of jailhouse informants is |likely to be just
conpletely unreliable, to, you know, double as nuch as
eyew tness testinony. Sanme rule for that?

MR. GUERRIERGC: | think it would be a very
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hi gh burden for the defense to neet there. But if the
finding was that there are tinmes that a witness, that --
like in the eyewitness situation, where the w tness
truly believes that they are identifying the right
person, but they are actually not and it could result in
a mscarriage of justice, then |I do believe fundanental
fairness requires the Court to say due process doesn't
al l ow that evidence.

JUSTI CE KAGAN: Okay. Well, now we are
tal ki ng about, now we are setting up a standard that
applies outside eyew tness testinmony. It's just
testinmony that we find to be -- categories of testinony
that we find to be extrenely unreliable will be subject
to this new due process red flag. |Is that right?

MR. GUERRIERO. Well, | don't think so, Your
Honor. But nmore for a factual reason in that the Court
said in 1967 that this is the | eading cause of
m scarriage of justice. The studies and -- not just
studies, but the transcripts and records of actual
trials.

JUSTI CE KAGAN: No, | understand you have
very good empirical evidence which should lead us all to
wonder about the reliability of eyew tness testinony.

" mjust suggesting that eyewitness testinony is not the

only kind of testinony which people can do studies on
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and find that it's nmore unreliable than you woul d think.

MR. GUERRI ERC:  Well, maybe if sonebody el se
cane along and said, we've done a study and we find this
ki nd of evidence, that in 75 percent of the w ongful
convictions, this evidence contributed to the
m scarriage of justice, then | would think the Court
should take a |l ook at that. But | don't think any other
evi dence matches that.

JUSTI CE Gl NSBURG: What about all the other
saf equards that you have? You can ask the judge to tell
the jury: Be careful; eyewitness testinony is often
unreliable. You can point that out in
Cross-exam nati on.

MR. GUERRI ERO.  Yes.

JUSTI CE GINSBURG: All those questions. You
can say sonething about it in your summation to the
jury. And as Justice Breyer brought up, you have the
evidence rule that says if prejudicial value outweighs
probative value that the judge can say, |'mnot going to
let it in. Wy aren't all those safeguards enough?

MR. GUERRIERC: If all of those safeguards
wer e enough, even when the police made --

JUSTI CE G NSBURG. Well, leaving aside the
police, because there -- there is an interest in

deterrence, in deterring the police from manipul ating
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evi dence.

MR. GUERRIERO. | don't think deterrence is
the primary basis of the court's cases, Your Honor,
because the Court has said that if it proves to be
reliable, no matter how mani pul ative the police were,
this evidence cones in. So the basis of the rule is not
primarily determ ned -- deterrence; it's the risk of an
unfair trial and the risk of a m scarriage of justice.

JUSTI CE GINSBURG. There is a difference
bet ween suggestive and suggested by the police.

MR. GUERRI ERG: ' m sorry, Your Honor, | --

JUSTI CE GINSBURG. If the suggestion cones
fromthe police, then the evidence w:ll be excluded. If
t he suggestion conmes from sonepl ace el se, unless we

change the rule --

MR. GUERRIERC: Well | think that that's
a--

JUSTICE GINSBURG: -- it would be adm tted.

MR. GUERRIERO. | mean, | think that that's
a -- that's a tricky issue to consider, because

suggestion comng fromthe police is different from
mani pul ation. And if -- if the rule is unintended
suggestion fromthe police inplicates due process, then
Perry was entitled to a due process anal ysis, because

t he uni ntended suggestion here was apparent police
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suspicion as he stood there.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
MR. GUERRI ERO. Thank you.
CHI EF JUSTI CE ROBERTS: General Del aney.
ORAL ARGUMENT OF M CHAEL A. DELANEY
ON BEHALF OF THE RESPONDENT
MR. DELANEY: M. Chief Justice and may it
pl ease the Court:
An eyewi tness identification inplicates due
process concerns only when the police arrange a
confrontation to elicit a witness's identification of a
suspect and use unnecessarily suggestive techni ques that
skew the fact-finding process. The central concern --
JUSTI CE SOTOVAYOR: Now we've changed the
| anguage of Wade when it tal ks about intentional or
uni ntentional. And you're suggesting that police
mani pul ati on al ways has to be intentionally suggestive?
MR. DELANEY: |'m not --
JUSTI CE SOTOVAYOR: Even if the policeman
tells you he wasn't really thinking or focusing on a
di stingui shing characteristic in the |line-up?
MR. DELANEY: That may play a role, Justice
Sot omayor, but only in a limted sense, and not in the
way the Petitioner is suggesting we | ook at

uni ntentional conduct. First, for the due process
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inquiry to trigger, there nust be an arranged
confrontation of a suspect and a witness by the police.

JUSTI CE SOTOVAYOR: Coul d you tell nme what
you think would have happened here? there was a reason
the police asked this defendant to stay put. They
didn't want himto | eave the scene, correct?

MR. DELANEY: That -- that's correct.

JUSTI CE SOTOMAYOR: | n your judgnent -- |
t hi nk Justice Kennedy hit the nail on the head. M
suspicion is that at some point they would have asked
the witnesses in the building and engaged in a show up.
VWhat's so different between intentionally doing the
show-up and hol ding the defendant in-the back yard
standing there next to a police officer, so that anyone
who wants to, |ike this woman, who wants to find the
guy, can just point to that one? What's the difference?

MR. DELANEY: The difference in this case is
the role that the police played in bringing about
potential suggestion under your hypothetical. Wat the
Due Process Clause is concerned about is the role of the
police in essentially stacking the deck, putting their
t hunb on the scal e and skewi ng the fact-finding process.
It goes to the intent of the process --

JUSTI CE SOTOVAYOR: No. | nean, the way not

to skew it was to put himin the police car and just |et
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himsit there in the dark. So they intentionally nade
himwait at the scene of the crine.

' mnot tal king about whether this was
necessary or unnecessary, because | think that a
perfectly good argunment could be nade that the police
acted reasonably and necessarily; all right? 1t makes
no sense to nove a defendant that far fromthe scene of
acrime if you' re not sure he is the one who commtted
the crinme, he or she.

But I'"'m-- I'"mgoing to the question of how
do we define, if we wite this opinion, manipulation
wi thout getting into a nmens rea type analysis and addi ng
yet another |ayer to Biggers.

MR. DELANEY: Well, first, | don't think you
need to go there in this case. You can sinply say that,
based on the factual findings of the State court, the
police did not induce any type of showup --

JUSTI CE SCALI A: But doesn't -- we face that
probl em anyway, even if we -- whether or not we decide
in this case that it doesn't matter that the police
mani pul ated it, we are always going to have the problem
of when has there been police manipul ation; right?

MR. DELANEY: That's correct.

JUSTI CE SCALIA: | nean, that -- that's not

a creation of this -- of this case.
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VMR. DELANEY: That's correct.

JUSTICE SCALIA: And | -- | would guess that
In the case you're tal king about, just telling the
person to stay where he is, is not -- now, it would be
different if -- if the defendant was -- was caught two
bl ocks away and the police bring himback to the scene
of the crinme and make him stand there so that the woman
can see himfromthe window. That's quite different.

MR. DELANEY: It is quite different. And
Stovall tells us that the test is an objective one. W
| ook at the totality of the circunstances to determ ne
whet her there has been suggestive conduct.

Now, in that regard --

CHI EF JUSTI CE ROBERTS: When you say
that's -- when you say that's different, you' re not --

you're not suggesting that that would be suggestive, are

you?

MR. DELANEY: No, |'m not.

CHI EF JUSTI CE ROBERTS: Because presumably,
that's the same argunent -- that's for the jury and the
counsel . They can say during cross-exam nation the guy
was two bl ocks away, you know, and -- and wasn't it only
because the police brought him back that you -- all of
that. | don't see what difference it makes in terms of

whet her you have a suppression hearing before the trial.
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VMR. DELANEY: That's correct, M. Chief

Justice. It would not make a difference in that regard.
And on the facts of this case, we do have clear factual
finding that this police officer in no way -- in no way
i nduced this witness to nove towards the w ndow and
Identify a suspect who just happened to be standi ng next
to a police officer.

If the concern under due process in this
area has been a deterrence rationale, which this Court
has stated in both Neil v. Biggers and in Manson v.

Brat hwai te, that nust be the guiding principle.

JUSTI CE KAGAN.  Well, it's both; right,
General Delaney? | mean, the Court has certainly talked
about deterrence, but the Court also has very
substantial discussions in all of these opinions about
reliability. And fromthe crimnal defendant's point of
view, it doesn't really nmuch matter whether the
unreliability is caused by police conduct or by
sonet hi ng el se.

So -- so tell me alittle bit why you think
the police conduct here, you know, that has to be there
in every case?

MR. DELANEY: That is true, Justice Kagan,
that -- that the opinions have di scussed both issues.

And | would offer two consi derations. First, to the
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extent that the courts have tal ked about reliability as
the linchpin or the |ikelihood of m sidentification

pl aying a role, they have only done that read in context
within and only after an unnecessarily suggestive
circunmstance that they had appli ed.

JUSTI CE KAGAN: It seens that that's not
right. | mean, the reason we want to deter this conduct
I s because the conduct results in msidentifications and
unreliable testinmony. That's the reason that deterrence
is an inportant goal, is because this conduct |eads to
unreliable testinony.

MR. DELANEY: That is correct, and if we
expand that out and we apply that rationale to the
circunstances of a case not involving police activity,
we | ose that deterrence rationale. There is no
deterrence involved in a suggestive circunstance that
does not involve the police. Civilians are not going to
be repeat players in this system

JUSTI CE KENNEDY: And what you're -- what
you're saying, | take it, in the answer to Justice
Kagan, was that there is really a two-part step. First,
was the police procedure unnecessarily suggestive? And
then if it was, are there other reliability -- was
reliability inpaired?

So you go -- you ask both questions.
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MR. DELANEY: And that is the Biggers test.

And if we | ooked at reliability further as sort of the
touchstone of our due process inquiry, we would need to
m spl ace conpletely the role of exam ni ng whether the
suggestive circunstances are unnecessary. An -- an
nquiry into necessity only makes sense in the context
of a police investigation or police work. And if we

| ook at Stovall, certainly there is an exanple of a case
that was a show up, where this Court said that, despite
the clearly suggestive circunmstances, that show up was
| nperative and necessary because the w tness my have
been about to die.

The Court did not conduct a reliability
analysis. So if reliability is the linchpin, it puts
the Stovall holding in question and really Stovall woul d
be underm ned.

JUSTI CE ALITO. What you're saying -- what
you' re saying seens to suggest that the rule we're
tal ki ng about here is really not an aspect of due
process per se, but, like the Fourth Amendment
exclusionary rule, it's a special due process
exclusionary rule that is nmeant to deter conduct that
could result in a constitutional violation.

Is that right?

MR. DELANEY: |l -- | think that's correct,
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Justice Alito. And the analogy | would use would be to
your perjury cases. |In Mioney you have clearly set a
due process standard that prevents police or prosecutors
from know ngly using false evidence. And the concern
there is how the police will skew the fact-finding
process. Stovall and the identification cases are very
simlar to that.

Qur concern in essence is that the police
t hrough unnecessary suggestion in that circunmstance are
going to skew the fact-finding process and in this
I nstance, in essence, create a false or altered nenory.

JUSTICE ALITO. If -- if the exclusionary
aspect of this is not part of due process itself, then
doesn't it follow that what due process requires is
reliability? So doesn't that mean that the Petitioner's
argunment is correct, the due process standard is sinply
reliability, not suggestiveness?

MR. DELANEY: It's -- the standard is not
reliability, Justice Alito. The standard for due
process in this area is the use of orchestrated police
suggesti on.

JUSTI CE KENNEDY: What -- what about cases
with inflammtory evidence, too many |urid photos or
testinony that ignites prejudice in the community?

That's -- that's a -- that's reliability.
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MR. DELANEY: That is, and we have both

constitutional and non-constitutional tools and
procedures right now to address that. At the base, we
requi re prosecutors under Jackson v. Virginia to have
some mninmum | evel of evidence so that a rational trier
of fact can establish guilt beyond a reasonabl e doubt.

Above that, under the Sixth Amendnment, we
provi de tools and procedures that allow a defendant to
assess the reliability of evidence through
cross-exam nati on and sunmation and the right to
counsel. And beyond that, we have non-constitutional
sources under the Rules of Evidence that are
specifically designed to assess the relevance and the
reliability of the evidence. But if we go before that
and say that the Due Process Clause after all that has
sone additional standing in -- in your jurisprudence to
assess reliability, we really have gone to a very
di fferent place.

JUSTICE ALITO. You -- you have two cases.
You have M. Perry's case and you have anot her case
that's very simlar. |In fact, it's identical, except
that in that instance the police officer talking to the
w t ness said, would you take a | ook out the w ndow and
see if you recognize anybody.

Now, from the perspective of the defendants,
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the cases are -- seem-- as far as whether they get a
fair trial, the cases are identical, are they not? The
evidence is the sane. The suggestiveness is the sane.

MR DELANEY: No, Justice Alito. Those cases
are quite different. And to the extent we did have
obj ective evidence that the police here had in some way
brought that woman to the wi ndow to, in essence, conduct
a show up, then we may have triggered the first prong of
Biggers. And the court would then be required to do two
things: First, to determ ne whether the circunstances
wer e suggestive; and independent of that, al so determ ne
whet her it was necessary or not, depending on the
circunst ances of the investigation.

So if in fact the police officer had
directed the witness to the wi ndow, there may be at
| east grounds for the Biggers and Manson analysis to
cone into play. These facts are very different from
t hat .

JUSTI CE KAGAN:  Well, |I'm not sure you
answered Justice Alito's questions about why there
shoul d be this difference between these two cases. Now
you mi ght want to say that where police conduct is
I nvol ved, the chances of unreliable identification are
greater. O you may want to say sonething else. But

the question is: |If we are focused on reliability, why
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are those two cases any different?

MR. DELANEY: Well, if we do | ook back to
det erm ne whet her the circunstances involving the police
are any nore -- of nore serious concern, if we | ook back
to Wade, this Court did tal k about the unique role of
police suggestion in this context of confrontations.

And it specifically focused on the manner and the degree
of suggestion in which the manner that police or
prosecution present a witness, presents a witness to a
suspect, what inpact that can have.

That uni que aspect of police suggestibility,
the fact that a police officer when it brings soneone
forward is going to influence a witness to a high
degree, does play a role and is the grounds upon which
the Stovall cases have been built.

JUSTI CE SOTOVAYOR: So tell me -- they gave
t he hypot hetical of the police pointing out the
def endant out the wi ndow. But earlier you said it m ght
be a different case if the defendant was two bl ocks away
and they brought him back. Sane scenario. They do
that, bring him back two bl ocks; make him stand at the
scene of the crinme; and go upstairs, talk to the wonan
and she spontaneously says: |It's the guy standi ng over
there. That would entitle the defendant to a Wade

noti on? To a Wade heari ng?
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MR.  DELANEY: You would | ook at the

totality of the circunstances. And to the extent from
an objective standpoint it could be denonstrated that
the police intentionally brought that w tness back to
the scene --

JUSTI CE SOTOVAYOR: We are now -- we are now
at nens rea again. So what has surprised ne about this
case is in sone ways the way the State court wote this.
Because if the State court had sinply said sonething
| i ke, there was no unnecessary show up here, they were
just holding someone until they could figure out what
happened, there was no suggestiveness by the police,
because the woman poi nted out the wi ndow, throw out the
noti on, we wouldn't be here. The argunent has becone
sonet hi ng el se now because you're trying to define a
| evel of intent on the part of the police to create
unreliability that | think just conplicates the inquiry.

MR. DELANEY: And | -- and, Justice
Sotomayor, I'mnot trying to create that conplication
And in fact, | would -- | would reference the State
court decision a little bit differently. It did ground
its holding specifically in a finding that there were no
sort of suggestive techniques at play here and no
i nducenent. The trial court order very specifically

said it disagrees with the show up characterization,
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that the wi tness had pointed out the Petitioner w thout
any inducenment fromthe police officer. The officer did
not direct the witness's attention to the w ndow, and
the officer did not ask whether a man in the parking | ot
was the man who broke into the cars. On those facts,
that can di spose of this case without getting into the

i ssue of nens rea.

JUSTI CE SOTOVAYOR: Well, what's happened is
that your briefing and your counter's briefing is
broader than | think needs to be on the facts of this
case. But putting that aside, you've addressed this as
t he need for police manipulation. |If you define it that
way, then we do get into a nens rea discussion rather
than what | think Biggers and Wade were about, which is
are the circunstances created by the police
unnecessarily suggesti ve.

MR. DELANEY: Yes. And | agree with you
that the inquiry under the -- under the first prong of
Biggers is just that. |It's an objective inquiry based
on the totality of the circunstances.

If there are no further questions, because
t he defendant’'s conviction was the product of a fair
trial, because the State court properly applied this
Court's jurisprudence and precedent in the area of

eyewi tness identification, and because the Petitioner's
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proposed rul e would markedly expand this Court's due
process jurisdiction, we respectfully request that the
State court judgnent be affirnmed.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Sahar sky.

ORAL ARGUMENT OF NI COLE A. SAHARSKY
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG THE RESPONDENT

MS. SAHARSKY: M. Chief Justice, and may it
pl ease the Court:

A due process inquiry is required only when
there is a police-arranged confrontation in order to
obtain an identification and then the police
unnecessarily suggest that a certain suspect is guilty.
And that's because, as the State has said, the Court's
central concern in these cases is the State putting a
t humb on the scales, gaining an unfair advantage. Just
as, as Justice Scalia said, the State can't create a
fal se document and introduce it at trial, it can't
mani pul ate soneone's nenory and then use that evidence
to prove guilt at trial

JUSTI CE KAGAN: So do you nean to say,

M ss Saharsky, that there can never be a due process

violation fromthe adm ssion of unreliable evidence?
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Assum ng that the State has not created that evidence,
has not produced that evidence, but the State knows that
the evidence is unreliable or has a very substanti al
chance of being so, that that can never be a due process
vi ol ati on?

MS. SAHARSKY: |'m saying that's where the
Court's cases are now. The State can't know ngly
I ntroduce perjured testinony, but you' re not talking
about perjured, know ngly perjured testinony.

If the question is just unreliable, the
Court has said on nunmerous occasions -- it's rejected
claims like that and said: The Constitution doesn't
protect to ensure all evidence is reliiable. It provides
a process by which the court can test reliability
t hrough cross-exam nation, confrontation, et cetera.

The Court has -- And that was in Crawford.

The Court has also said -- if |I can just add
one nmore thing -- in the due process context, that where
the check cones in is in Jackson v. Virginia, that the
verdi ct has to have enough evidence to be supported each
el ement of the crinme beyond a reasonable that a rational
jury could find it. So that is a due process check

But where the Court's cases stand today, the
Court has not found, so far as we can tell, a case where

it said that the nere introduction of unreliable
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evi dence woul d isolate the Due Process Clause. And
every tine it's been confronted with a claimlike that,
in Dowing, for exanple, in Colorado v. Connelly, the
Court has rejected such a claim

JUSTI CE KAGAN: |'Il give you an extreme
exanple. The extrenme exanple is where an identification
has been produced by torture, but the torture has been
t hrough a non-State actor. Sane answer?

MS. SAHARSKY: That is an extrenme exanpl e.
There are many reasons why, A, the prosecution would
never introduce that kind of evidence to begin with, and
B, that there woul d be other checks on the process in
addition to the confrontation and cross-exam nation
types of things that we tal ked about.

There woul d be a check on the process
t hrough Brady and G glio, for exanple, that if the
government knew that those were the circunstances of the
I dentification, they would have to turn that evidence
over to the other side. There would also be checks in
ternms of the trial process if the governnment actually
put on evidence like that. So it is -- it is very
unl i kely that such a thing woul d happen.

We are not saying that the Court has to hold
in this case that due process could never play a role

there. But what we are saying here is this is very
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routine, run-of-the-mll| evidence. Someone who saw what
happened and wants to conme into court and tell the jury
that, and as Justice Kennedy noted, you know, what
Petitioner is asking for here is to take all of those
away fromthe jury, really usurping the jury function
and having these mni trials where the court itself is
trying to decide reliability.

JUSTI CE KENNEDY: It is interesting. | was
trying to find a case where sone other class of evidence
was excluded because it's unreliability. And in
Thonmpson v. Louisville, as you say, is just insufficient
evidence, and that's different. Inflammtory evidence
m ght be an exanpl e.

MS. SAHARSKY: Yes. | nean, that's
di fferent because --

JUSTI CE KENNEDY: Lurid photos or sonething
i ke that.

MS. SAHARSKY: | nean, there you have, first
of all, a separate constitutional provision of an
i nmpartial jury, and have you a direct influence upon the
jury. So it's not just unreliable evidence being a due
process problem You have this separate Sixth Amendnment
protection and then you have it acting directly on the
jury. So we think that's a different case. |In the due

process context where the Court's cases have really

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

45

focused is on the States tilting the scales, the States
corrupting the process by know ngly introducing perjured
testimony, or by for exanple refusing to disclose

mat eri al excul patory evi dence --

JUSTI CE KENNEDY: | think there were sone
early cases when fingerprint testinmony couldn't cone in,
when fingerprint technology was just new. | don't know
I f those were due process or not.

MS. SAHARSKY: | can't say. | nean, when
you | ook at the Court's nore current cases though, to
the extent the Court has heard argunent l|like this
evidence is too unreliable, we needed a speci al
Constitutional rule. For exanple, in Ventris, with
respect to jail house snitches, the Court rejected that
argument. When the Court was told in Col orado v.
Connelly there were concerns about reliability. It
said: No, reliability is up to the jury, and it uses
the State rules of evidence, and this court's not going
to be a rul e-maki ng organ for rules of procedure. The
Constitution puts in place the various checks on the
process: Conpul sory process, cross-exam nation, et
cetera. And then outside of that, it's really the role
of the States to nold the trial process.

JUSTICE ALITG | was intrigued by what your

brief said about Federal Rule of Evidence 403. Do you

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

46

think that a Federal judge under that rule may excl ude
the testinony of a witness on the ground that the
witness is, in the judgment of the trial judge,

conpl etely unbel i evabl e?

MS. SAHARSKY: Well, | nmean you woul d need
to meet the standard of Rule 403 which is that the --

t he probative value of the witness would be
substantially outwei ghed by unfair prejudice. | think
it is unlikely that evidence would -- of an eyew tness,
whi ch the Court has said, particularly in cases |ike

Bi ggers and Manson, is fairly probative, inportant

evi dence; the Court wanted to let it in, even in the
circunstances if where you know, the-police played a
role in mani pul ati on. So probably no, the Court

woul dn't -- wouldn't take the --

JUSTICE ALITGO But you think in theory that
could be done? So if you put on a cooperating w tness
in the case and this witness has made 100 i nconsi stent
statenments previously and has been convicted of perjury,
that the judge can just say you can't put that w tness
on because that person is -- is a liar, and |I'm not
going to have the witness testify in nmy courtroonf

MS. SAHARSKY: Well, | nmean Rule 403 isn't
tal ki ng about whether evidence is true or false. |It's

tal ki ng about unfair prejudice to the jury, unfair
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prejudi ce being -- outweighing the probative val ue of
the testinony. So you know, | think it would be a --
call for the judge in that individual case. | don't
know that that -- that that kind of argunent has been
made very often.

But it's not just that trial protection;
there are nunmerous trial protections outside of the
constitutional limts that the States have put into
pl ace specifically with respect to eyew tness
identification testinmony. For exanple, there are
special jury instructions that nost States use, and New
Hampshi re used special jury instructions here. And
there is sonmething that's really notabl e about these
i nstructions, which is that what Petitioner wants is
when the jury has made a determ nation here, |ooking at
factors |ike how far was the witness away fromthe
person, how |long was it before -- between the crine and
when she made the identification -- the jury heard al
of those factors, heard argunment on it, was instructed
on those things and it nmade a deternination; and what
Petitioner wants is for a trial court -- this Court,
after the fact -- to use those exact sanme factors and
cone to a different concl usion.

JUSTI CE KENNEDY: Was -- was the Daubert

case our expert witness case where you have to have a
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t hreshold showi ng? Was that due process or was that
just -- that was just rule of evidence.

MS. SAHARSKY: Yes, it was just interpreting
rule of evidence 70 -- 702. So you know, at the end of
t he day what -- what Petitioner is really asking for is
not some kind of threshold inquiry, but really taking
the question of reliability away fromthe jury, and it
woul d be a very big change in our system And --

CHI EF JUSTI CE ROBERTS: Well, we --

JUSTI CE SOTOVAYOR: -- that already follow
your adversary rules. | think it's not just one or two.
It's about five or six.

The fl oodgates open there? How nmany -- how
many suppressions of w tness identification has occurred
in those circuits?

MS. SAHARSKY: It is not many, but the
principle the Petitioner is arguing for is a significant
one. It is that the Due Process Clause protects
against -- protects reliability, and | assure you that
once this Court says that this is the case, that there
w || be defendants throughout the United States making
arguments about all different kinds of evidence not
I nvol ving the police being unreliable, and that that al
needs to be taken away for -- fromthe jury, and --

CHI EF JUSTI CE ROBERTS: Well, suppose the --

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

49

lie detectors, for exanple, that's been taken away from
the jury on a categorical basis, right?

MS. SAHARSKY: Well, there are sone State
rul es of evidence that do that, but | nean, we are
tal ki ng about as a matter of due process that it is
fundamentally unfair at trial to not allow -- this --
to -- this evidence if given to the trial would be
fundanmentally unfair. And you know, the Constitution
has enshrined the jury as the fundanental guarantee --

t he fundanental protector of liberty; and to think that
that same Constitution through the Due Process Cl ause
means that run-of-the-m |l evidence has to be taken away
fromthe juries, that the trial court can itself | ook at
factors |i ke how good of a view the person had?

JUSTICE ALITO. There surely is some nninal
due process requirenent for the adm ssion of evidence,
isn't there? Are you saying there is none? |If the
State abolished the hearsay rule, could it -- would it
not be a violation of due process if the prosecution
i ntroduced quadrupl e hearsay?

MS. SAHARSKY: Well, | think that there
would initially be a problemw th respect to the
Confrontation Clause and the court would probably go
t hrough the analysis that way. W are not saying that

the court --
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JUSTICE ALITO  Let nme give -- you're right.
Let me give you another exanple. Let's say you have
--the State puts on a witness who -- who says this
person did it because | saw it in ny crystal ball.

MS. SAHARSKY: Right. And | think that the
answer that | would give is the sane one to the question
Justi ce Kagan asked, which is where the Court is now,
the Court has never that the introduction of sonme kind
of evidence is so unreliable it'd violate due process.
In Dowing, for exanple, it had evidence that --

JUSTI CE KENNEDY: |Is tea |eaf readi ng okay?

MS. SAHARSKY: What |'m saying is the Court
doesn't need to address that question here. It also
doesn't need to foreclose it. But this is very
run-of-the-mll evidence. But it doesn't mean that the
Court could never find that sone kind of evidence is so
probl ematic that the Due Process Cl ause could preclude
Its adm ssion, but what we're tal king about here is
fairly run-of-the-m |l evidence.

| would just point the Court to the decision
in Dowing which was about a prior conviction for which
t he person had been acquitted; and then that evidence
was let in at his trial, and he said that's a problem
That evidence is too unreliable and too prejudicial, and

the Court said that's not for the Due Process Cl ause.
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The Constitution gives you the process to test evidence.
It doesn't ensure that all of the evidence that's going
be introduced be reliable. And that's what Petitioner
I s saying here today, and that would be a very expansive
view of the Due Process Clause that just can't be
reconciled with cases |ike Dowl ing and Col orado v.
Connel | y.

If the Court has no further questions we'd
submt that the judgnent of the court bel ow shoul d be
af firmed.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Guerriero, you have 2 m nutes remaining.

REBUTTAL ARGUMENT OF RI CHARD GUERRI ERO
ON BEHALF OF THE PETI TI ONER

MR, GUERRIERGC | will try to make three
points in those 2 m nutes.

| would ask the Court to consider the
circunstances that would be excluded if the Court
accepts the rule proposed by the State, that there has
to be sone intentional manipul ation or intentional
orchestration. Suppose that rather than the accidental
or happenstance show up we had here, suppose that the
accident was in the line-up at the police station, and
the police were conpletely in good faith, getting to the

mental state issue, but in spite of their good faith
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there was suggestion in the line-up. Wuld the trial
court |l ook at that and say even though this was a
suggestive line-up we are not going to consider a due
process claimbecause it wasn't intentional or

del i berate mani pul ati on? W woul d suggest that that
woul d be contrary to the principle that the primary evil
is the risk of m sidentification.

Consi der anot her circunstance. Suppose
there are two witnesses at the police station, and in
spite of the best efforts and good rules of the police,
w tness one | ooks at the line-up and then -- or | ooks at
the photo line-up so that they can't be changed, let's
say, and | eaves the line-up and somehow conmuni cates to
wi tness two, | picked the one on the bottom at the
right. | think that's the one. That suggestion would
be very powerful fromthe person who experienced the
very same crine.

JUSTI CE SCALIA: Tell that to the jury.

What jury isn't going to be -- | nmean the nore
persuasi ve your argument is, the nore likely it is that
ajury will take care of that.

MR. GUERRI ERC: The problemis that the
W t nesses who have -- are under the suggestive influence
actual ly believed what they are testifying to, and

the -- that's why the Court said in Wade
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cross-exam nation for this one kind of evidence -- not
fl oodgates, but this one kind of evidence,
cross-exam nation may not al ways be enough. The
witness's sincerity has a powerful effect on the jury.
The |l ast point | want to nake is this is not
going to open the floodgates, as we say, or create a
sl ew of new clainms. Under the Watkins case this Court
knows that there -- there is not even required to have a
separate hearing on this evidence, and the reason a
separate hearing isn't required is because these issues
woul d be fleshed out in front of the jury.
This is only a question of what | egal
standard applies when the judge hears the defendant's

obj ection that this violates due process, there is a --

there is a substantial |ikelihood of m sidentification.
So it's not any new clainms. |It's not any separate
hearings. |It's sinply a question of what exactly is the

due process rule.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.

(Wher eupon, at 10:58 a.m, the case in the

above-entitled matter was submtted.)

Alderson Reporting Company



Officia - Subject to Final Review

54
A 46:16 49:15 area3293520 |[aml1:1332 brief 20:7 45:25
able5:24 50:1 40:24 53:22 briefing 40:9,9
abolished49:18 | Alito's15:6 argue 12:8 bring 31.6 38:21
above-entitled 37:20 argued 12:9 B bringing 29:18
1:1153:23 alege 43519 |argues13:11 B 8843:12 brings 5:12 38:12
accept 6:2223 | allow25:836:8 | arguing 48:17 back 17:2529:13 | broader 40:10
accepts 51:19 49:6 argument 1:12 31:6,23382,4 | broke40:5
accident 51:23 | allowed24:1,1 22581233,6| 382021394 | prought 18:24,25
accidental 14:14 | alows 16:25 6:21,22 83,8 | ball 50:4 26:17 31:23
51:21 altered35:11 17:1528:5 30:5 | bank 41111:25 | 37:7 38:20 39:4
accord 20:23 Amendment 31:2035:16 bar 12:21 building 29:11
acquitted50:22 | 3420367 39:14 41:7 BARION 13 built 38:15
acted 30:6 44:22 45:11,15 474 | base36:3 burden25:1
acting 44:23 amicus 1:21 210 | 47:1951:13 | based30:16 =
activity 44 3314 | 419 52:20 40:19 _ —
actor 43:8 amount 17:7 arguments 20:25 | basically 2321 1 C2131
actual 25:19 analogy 35:1 48:22 basis 27:3,6 49:2 | call 47:3
add 42:17 analysis 20:22 arises13:20 behalf 1:16,18 called20:18
adding 30:12 21:18 27:24 arrange 28:10 24,714 37 calm?24:12
addition43:13 30:12 34:14 arranged29:1 28:6 41:8 51:14 | car 29:25
additional 36:16 | 37:1649:24 | arrested22:21 | believe 256 card 11:25
address36:3 answer 3:25 articde 22:20 bel!eved52:24 care 22:2 24:13
50:13 20:12 33:20 aside 26:23 believes 25:4 24.1552:21
addressed40:11 | 43:8 50:6 40:11 best 52:10 careful 26:11
admisson41:25 | answered10:5 | asked 15:20 295 | beyond 18:16 carefully 20:21
49:16 50:18 37:20 29:10 50:7 ‘36:6,11 42:21 | cars405
admitted27:18 | answers 10:19 | asking 17:8 bl_g 488 case345:14,18
advantage41:18 | 1219 20:1921:12 | bigger 14:4,4 7:14,15,21,24
adversary 48:11 anybody 36:24 A4:4 485 Biggers 23:25 87137 14.12
ffirmedals | anyway17:14 | aspect 16:2 30:13 32:10 18:1819:13,16
51:10 30:19 34:19 35:13 341 379,16 19:1922:1
agree19:20 apartment 7:23 38:11 _40:14, 19 46:11 23:18,21,25,25
40:17 apparent 27:25 | aspects 18:2 bit 32:20 39:21 24.4 2917
agreed6:1 appeal 49 assert 18:6 Blandon 5:21 30:15,20,25
ahead 19:15 APPEARANLC... | assess 36:9,13 blocks 31:6,22 31:3 32:.3,22
21:15 1:14 36:17 38:19,21 33:14 34:8
akin 18:7 appear ed5:20 Assistant 1:19 borne 18:1,10 36:20,20 38:19
alibi 17:21 appearing 13:7 | assume 8:20 bottom 52:14 39:8 40:6,11
Alito10:18,22 15:16 16:5 Brady 43:16 42:24 43:24
11:1,4,7,10,18 | applied33:5 Assuming 42:1 Brathwaite 44:9,24 46:18
12:2,25 14:16 40:23 assure 48:19 24:13 32:11 47:3,25,25
2214 23:14 applies25:11 ATM 11:25 Breyer 19:12,15 48:20 53:7,21
34:17 35:1,12 53:13 attention4:7 19:22 20:15 53:22
35:19 36:19 apply 9:14 20:9 40:3 21:4,15,24 cases4.9,19,24
374 45:24 3313 Attorney 1:17 26:17 5:106:3 14:3

Alderson Reporting Company



Official - Subject to Final Review

55
23:14 24:3 27:3 | Chief 3.3,8 155 37:17 44:2 45.6 | connection 3:21 22:19
35.2,6,2236:19 | 15:1916:12,16 47.23 Connelly 43:3 course16:20
37:1,2,4,21 17:3,18 28.2,4 | comes14:11 45:16 51.7 18:2 20:23
38:1,1541:17 287 31:14,19 27:6,12,14 consider 27:20 court 1:1,12 3.9
42:7,23 44:25 32:1 415,10 42:19 51:17 52:3,8 49,2359 71
456,10 46:10 48:9,2551:11 | coming 27:21 consderations 7:1411:12
516 53:20 committed30:8 32:25 12:21 138,11
categorical 49:2 | Circuit 23:18 common11:17 considered14:15| 13:2414:1
categories25:12 | circuits23:11 commonly 13:5 | Constitution 15:1517:1,25
category 5:15 48:15 communicates 42:12 45:20 18:1,9 19:8
6.7 15:3 19:9 circumstance 52:13 49:8,1151:1 21:2 22:10
24:18,19 335,16 35:9 community 35:24 | constitutional 23:18 24:3,13
caught 31.5 52:8 company's 3:21 31534:2336:2 | 257,16 26:6
cause4:259:21 |circumstances |completely 24:23 | 44:1945:13 27:4 28:8 30:16
12:1813:21 4:157:15134 3444645124 | 478 32:9,13,14 34.9
25:17 23.6 31:11 complicates contact 15:11 34:13 37:9 385
caused32:18 33:14 345,10 39:17 contention 5.7 39:8,9,21,24
causes6:118:21 | 37:10,13383 | complication context 14:2 40:2341:3,11
97,18 39:2 40:15,20 39:19 15:10 18:13 42:11,14,16,17
central 28:13 43:17 46:13 Compulsory 33:3 34:6 38.6 42:24 434,23
41:17 51:18 45:21 42:18 44:25 44:2,6 45:11,14
certain 17:7 cited23:12 concern 28:13 contrary 52:6 45:15 46:10,12
18:19,20 20:24 | city 22:22 32:8 35:4,8 contributed 26:5 46:14 47:21,21
41:15 Civilians 33:17 384 41:17 convicted9:7 48:20 49:13,23
certainly 12:8 clam5:256:18 | concerned29:20 | 46:19 49:25 50:7,8,12
16:319:24 7:16 18:3,5,6,7 | concerns 28:10 | conviction40:22 50:16,20,25
23:1032:13 43:2,4 524 45:16 50:21 51:8,9,17,18
348 claims 42:12 conclude 21:7 convictions 26:5 52:2,25 53.7
cetera 42:15 53.7,16 conclusion47:23 | cooperating courtroom 46:22
45:22 class44:9 Concord 1:15,17 | 46:17 courts33:1
chance 42:4 Clause9:1,5,14 | conduct 89 13:3 | correct 29:6,7 court's27:3
chances37:23 29:20 36:15 13:9,20 28:25 30:2331:1 321 | 40:2441:1,16
change 20:11 43:1 48:18 31:12 32:18,21 33:12 34:25 42:7,23 44:25
22:2,15238,11 | 49:11,2350:17 337,8,1034:13| 35:16 45:10,18
2715488 50:25 51.5 34:22 377,22 | correctly17:11 | cover 17:16
changed28:14 clear 32:3 conducted22:15 | corrupting45:2 | Crawford 42:16
52:12 clearly 34:10 23.9 Cory 23:.17 create 6:10
characteristic 352 confessions 18:4 | counsel 14:23 35:11 39:16,19
28:21 clothes21:20 confrontation 20:24 282 41:1953:6
characterization | Colorado 43:3 28:11 292 31:21 36:11 created4:16 6:1
39:25 45:1551:6 41:1342:15 41:551:11 6.7 7:9 40:15
check 42:19,22 | combination5:10 | 43:1349:23 53:20 42:1
43:15 7:18 confrontations | Counselor 3:16 | creates5:136:14
checks43:12,19 | come 9:20 15:23 386 counter's40:9 creation 30:25
45:20 18:3 20:3 23:16 | confronted43:2 | couple 11:14 crime 16:17 30:2

Alderson Reporting Company



Official - Subject to Final Review

56
30:8,9 31.7 defense4:3 differ 19:23 due 3:135:24 29:21
38:22 42:21 13:1019:10 difference 20:16 6:18 7:16,19 establish36:6
47:17 52:17 25:1 21:12,1417,22 | 8391513 | established
criminal 4:19 define 11:10 279 29:16,17 10:6 11:2212:9 | 22:10
17:523832:16 | 30:1139:15 31:24 322 149 25:7,14 | et 42:15 45:21
Cross-examina... 40:12 3721 27:23,24 289 | evaluate17:1
21:3,22 26:13 | defined13:9 different 4:17 28:2529:20 | evaluation3:14
31:21 36:10 definition 13:2 11:1520:13,16 | 32:8 34:3,19,21 | everybody 17:6
42:1543:13 degree15:7 38.7 22572721 35:3,13,14,16 | evidence 4:19,22
45:2153:1,3 38:14 29:12 31:5,8,9 35:19 36:15 6.8,8,15 7:17
Cross-examine Delaney 1:1726 | 31:1536:18 41:11,12,24 424 | 7:1891,3,6,8,8
20:25 284571822 | 37517381,19| 42:18,22431 9:2312:22 14:9
crossracial 12:3 29:7,17 30:14 44:12,15,24 43:24 44:21,24 18:3,5,6,8 19:9
crystal 50:4 30:2331:1,9,18 | 47:2348:22 45:8 48:1,18 19:25 20:9,14
curiae1:212:10 | 32:1,13,23 differently 39:21 | 495,11,16,19 | 21:1,23 258,22
41:9 33:1234:1,25 |dinner18:21,21 | 50:9,17,2551:5| 26:4,5,8,18
current 45:10 35:18 36:1 37:4 | direct 4:6 40:3 52:3 53:14,18 27:1,6,13354
38:2 391,18 44:20 Dunnigan4:9 35:23 36:5,9,12
D 40:17 directed37:15 11:24 36:14 37:3,6
D31 deliberate 24:14 | directly 44:23 | D.C 1:8,20 41:21,25 42:1,2
danger 3:11,13 52:5 disagree6:25 42:3,13,20 43:1
13:25 demonstrated 8:1116:1 E 43:11,18,21
dangers 18:10 39:3 disagrees39:25 |E21311 44:1,9,12,12
dark 22:1830:1 | pepartment 1:20 | disclose 45:3 earlier 38:18 44:21 45:4,12
Daubert 47:24 | departments discussed32:24 |early 45:6 45:18,25 46:9
day 48:5 16:4 discussion40:13 | effect 53:4 46:12,24 48:2,4
decide 30:19 depend 3:17 discussions effectively 11:13 | 48:22 49:4,7,12
447 depending37:12 | 32:15 efforts 52:10 49:16 50:9,10
decision39:21 | deprive 9:11,12 | dispose40:6 eight 16:9 50:15,16,19,22
50:20 describe 21:19 | distinct 8:14 either 7:16 50:24 51:1,2
deck 29:21 described4:24 | distinction10:12 | €lement 42:21 53:1,2,9
defendant 7:15 | designed36:13 | distinguish14:17 | €licit 28:11 evidentiary 9:15
82,8,20,23 97 | despite 34:9 14:18 emergency 8:16 | evi| 52:6
910132024 | detectors49:1 | digtinguishing | empirical 25:22 | exact 47:22
9:2510:4,6 deter33734:22 | 2821 engaged29:11 | exactly 4:105:9
11:16 137 determination |DNAG51186 | enshrined49:9 6:20 53:17
15:1617:1 47:15,20 document 41:20 | ensure 42:13 examining 34:4
23:22295,13 | determine 31:11 | doing 29:12 Sl:2 example 6:18
30:731:5368 | 37:10,11383 | door 9:4 entitle 38:24 11:14,23 14:20
38181924 | determined27:7 | double 24:23 entitled27:24 22:16 34:8 43:3
defendants deterrence 26:25 | doubt 36:6 ESQ1:1517,19 | 436,6,9,16
36:2548:21 27:2,7 329,14 | Dowling 43:3 23,6,9,13 44:13 453,13
defendant’s 33.9,15,16 50:10,2151:6 | €ssence 358,11 |  47:1049:1 50:2
32:16 40:22 deterring 26:25 | drastic 23:8 3r:7 50:10
5313 die34:12 dubious 10:23 | essentially 138 | examples11:13

Alderson Reporting Company



Official - Subject to Final Review

57
11:22 15:15 47:9 findings 30:16 G greater 15:22
exclude 64 8:21 fine 21:21 G31 37:24
19:2521:9 46:1 F fingerprint 456 | gaining 41:18 greatest 5:13
excluded6:16 | face2l:1930:18 | 457 General 1:17.20 | ground 9:19 12:4
82425937 |fact49,2451.21 | first3412:20 2843013 12:10 23:3
9:24 10:24 12:2116:2 13242012 | generally 145 39:21 46:2
12:15,21,22 17:2523:18 28:25 30:14 14:10 grounds 9:15
14:9 22:3,4 245 36:6,21 32253321 | getting 30:12 12:7 37:16
23:23 27:13 37:14 38:12 37:8,1040:18 | 40:6 51:24 38:14
44:1051:18 39:20 47:22 44:18 Giglio43:16 guar antee49:9
exclusion16:24 | factors47:16,19 | five 48:12 Ginsburg5:4,14 | Guerriero 1:15
exclusionary 47224914 | flag15:1816:25 | 10581115 2:3,1335,6,8
34:21,22 35:12 | facts32337:17 | 2514 1016 14:17 3:18,22,25 4:14
exculpatory 45:4 | 40:5,10 fleshed53:11 152 26:9 1523 | 4:2158,18
exigency 816 | factual 25:16 | floodgates48:13 | 27:91218 | 6:17,25 7:7,13
exists 19:23 30:16 32:3 53:2,6 give1322216 | 811259510
21:13 fact-finding focused13:21,24 | ~ 43:550:1.26 10:1,7,10,14
exonerations 5:1 | 28:1329:22 37:25387 451 | given11:13 10:21,25 11:2,6
expand 33:13 355,10 focusing 14:1 1515 49:7 11:9,12,21 12:6
411 fair 8:1537:2 28:20 gives51:1 12:19 13:3,23
expansive51:4 | 4022 fodder 21:21 go 11:3 18:21 147,23 15:4,14
experience5:1 | fairly8:1446:11 | follow35:14 19:15 21°15 16:1,15,23
experienced 50:19 48:10 2219 30:15 17:17,24 18:14
52:16 fairness7:20 | following 15:6 33:25 36:14 19:2,7,13,18
expert 127 257 17:4 38:22 49:23 20:12,22 21:14
47:25 faith51:24.25 | food 18:25 goal 33:10 21:16 22:9
experts 20:5 false184 354 | foreclose50:14 | goes17:718:16 | 23:10,1724:2,8
explanation 35114120 |forensic18:4 20:23 24:25 25:15
14:25 46:24 forth22:19 going 8:1,24 26:2,14,21 27:2
extent 33:1 37:5 | familiar 16:4 forward 38:13 11:9313:14 27:11,16,19
39:2 45:11 far 30:7 37.1 Foster 11:14 16:8 26:19 28:351:12,13
extreme 435,69 | 42244716 | found 42:24 3011021 3317 | 51:1552:22
extremely 24:9 | favor 8:1910:6,8 | Fourth34:20 35103813 | Quess17:4 31:2
25:13 Federal 49 frank 14:25 45184622 | quiding32:11
eyewitness3:10 | 192420:19 | friends 18:21 51252319 | Quilt 36:6 41:22
416225510 | 23114525 | front 53:11 536 quilty 41:15
5:1565,6,13 . 46:1 function 44:5 good 14:24 19:3 | Quy 13:1315:25
6:13,22,24 7.2 | figure39:11 fundamental 2217 23:7 29:1631:21
7:108:19 10:22 | filed 14:25 719256499 | 24:11 25:22 38:23
12:12,18 149 | find24:1525:12 | 49:10 305 49:14
14:192117:15 | 25132613 | fundamentally | 51-24 2552:10 H
187 23:1524:1 | 29:1542:22 49:6,8 govemr'nem Hampshire 1.6
24:24 25311 | 4493016 further 11:3 43:17.20 1151834
25:23 24 26:11 | finding 252324 | 13:1434:2 great 2i:21 20:2347:12
28:940:2546:9 | 39:22 40:21 51:8 22:14 handled7:17

Alderson Reporting Company



Official - Subject to Final Review

58
happen43:22 23:16 289,11 | initially 49:22 invoked9:19 47:11,12,15,18
happened 18:22 35.6 37:23 inquiry 29:1 34:3 | involve 33:17 48:7,24 49:2,9

29:4 32:6 39:12 | 40:2541:14 34:6 39:17 involved4:5,10 52:18,19,21
40:8 44:2 436,18 47:10 40:18,19 41:12 11:14,19,20 534,11
happens 21:10 47:18 48:14 48.6 14:12 33:16 justice 1:20 3:3,8
happenstance identifications instance 4:18 37:23 3:12,16,19,23
23:2151:22 14:5 20:2 35:11 involvement 4:14,25 54,14
head 29:9 identified23:22 | 36:22 3:1711:8 1413 | 6:3,207:4,8,21
hear 3.3 identify 6:11 instances 21:6 235 8.189:2,6,17
heard 5:25 45:11 231 32:6 instituted18:13 | involving 33:14 10:2,5,8,11,14
47:18,19 identifying 25:4 | ingtruct 16:4 38:3 48:23 10:16,17,18,22
hearing 31:25 ignites35:24 instructed47:19 | isolate 43:1 11:1,4,7,10,18
38:2553:9,10 |impact 38:10 ingruction12:7 | issue 27:20 40:7 12:2,11,25
hearings53:17 | impaired6:5 ingructions 16:7 | 51:25 13:17,17 141
hears 53:13 33:24 47:11,12,14 | issues18:4,4 14:16,17 15:2,5
hear say 49:18 impairs 6:21 insufficient 32:2453:10 15.6,19 16:12
49:20 impartial 44:20 44:11 it'd 50:9 16:16 17:3,18
height 5:12 imperative 34:11 | intending 24:10 18:12,15 19:3
helps 9:24 implicated7:19 | intent 29:23 J 19:12,15,22
high12:21 19:20 |implicates3:13 39:16 Jackson 36:4 20:15 21:4,15
25:1 38:13 27:23 289 intentional 5:19 | 42:19 21:24 22:14
hit 29:9 important 17:24 | 28:1551:20,20 |jail 45:14 23:14,24 24:5
hold 43:23 33:10 46:11 52:4 jailhouse24:21 24:17 25:6,9,18
holding 29:13 improper 89 intentionally 24:22 25:21 26:6,9,15
34:1539:11,22 | induding 20:9 28:1729:12  |judges5:2519:11 | 26:17,23 27:8,9
Honor 3:184:21 | inconsistent 30:1 39:4 19:17,18,24 27:12,18 28:2,4
5:8 6:25 8:11 46:18 inter est 26:24 204,2021:6,11 |  28:7,14,19,22
12:20 16:2 19:8 | independent interesting44:8 | 21118202212 | 2938924
25:16 27:3,11 37:11 interfered84 231,1526:10 | 30:18,24 31:2
house45:14 individual 17:19 | interpreting48:3 | 26:1946:1,320 | 31:14,19 32:2
hurts 9:24 47:3 intrigued4s:24 | 4735313 32:12,23 336
husband's 14:18 | induce 30:17 introduce41;20 |Jjudges21:4,7 33:19,20 34:17
14:22 induced32:5 42:8 43:11 judgment 29:8 35:1,12,19,22
hypothetical inducement introduced4:19 | 41:346:351:9 | 36:1937:4,19
29:19 38:17 39:24 40:2 8:21,22 49:20 | juries49:13 37:2038:16
inflammatory 51:3 jurisdiction412 | 39:6,18 40:8
' 35:2344:12 introducing 45:2 | jurisprudence 41:5,10,19,23
ID 4:1324:11 influence 3:11 | introduction 36:16 40:24 435 44:3,8,16
identical 36:21 4236511 42:25 50:8 jury 12:7,14,14 455,24 46:16
37:2 38:13 44:20 investigation 18:1719:4,5 47:24 489,10
identification 52:23 15:11 16:20 20:1,6 21:1 48:25 49:15
3:10,154:17,22 | informants 24:21 |  34:7 37:13 26:11,1731:20 | 50:1,7,1151:11
5:1172812 24:22 investigator 3:20 | 42:22442,55 | 52:1853:20
12:3,13,18 infringing 18:17 | 3:214:10,11 44:20,21,24
16:19 187 236 | inherently 9:23 11:24 45:17 46:25 K

Alderson Reporting Company



Official - Subject to Final Review

59
Kagan 13:17 25:22 49:13 52:2 32:17 495 33:8
14:1 24:17 259 | leading 4:25 looked5:22 34:2 | 53:23 mideading 20:1
25:2132:1223 | 2517 looking 20:16,17 | matters 12:17 206 21.7
33:6,21 37:19 | leads 33:10 47:15 meal 18:23 misplace 34:4
41:23 43:5 50:7 | leaf 50:11 looks 13:11 mean7:4 11:11 | mix 10:3
Keane 4:10 leave 12:14 29:6 52:11,11 12:11,22 13:1,2 | mold 45:23
11:24 leaves52:13 lose33:15 14:16 19:8 24:8 | moment 20:21
Kennedy 7:21 leaving 26:23 lot 17:11 40:4 27:19 29:24 M ooney 35:2
18:12,1519:3 | left 6:9 Louisville 44:11 30:24 32:13 motion 14:19
23:24 24:5 299 | legal 53:12 lurid 35:2344:16 | 33:7 35:15 15:1 38:25
33:1935:22 let's 6:8,8 8:20 41:2344:14,18 | 39:14
44:3,8,16 455 24:20 50:2 _ M_ 459 465,23 move 12:7 14:22
47:24 50:11 52:12 machinations 49:4 50:15 14:24 30:7 325
key 16:23 level 11:2315:15 |  23:19,20 52:19 multiple 16:8
killer 6:9,12 36:5 39:16 magic 12:16 means 49:12 mustache 13:14
kind 4:6 182,8 | liar 46:21 main 13:25 meant 34:22
21:1,22 2525 | liberty9:11,13 | making4821 | media3:23 N
26:4 43:1147:4 | 49:10 man4:7 7:2581 | meet251466 |N21,131
48650:8,16 | lie24:21 491 85101359 | memory35:11 | hail 29:9
53:1,2 light 19:3 13116 15:17,21 | 41:21 necessarily 4:8
kinds 11:15 likelihood 33:2 15234045 | mens30:12397 | 306
48:22 53:15 manipulate 407,13 necessary 30:4
knew43:17 limit 10:3 41:21 mental 51:25 34:113r:12
know8:6 9:22 limited4:156:6 | manipulated menu 18:24 necessity 34:6
12:1313:1,12 28:23 30:21 mere 42:25 need131 30:15
15:9,10,21 limits 47:8 manipulating message 6:9 34:3 40:12 46:5
16:18 17:10,18 | linchpin 33:2 26:25 MICHAEL 1:17 | 50:13,14
17:22 22:8 34:14 manipulation 2:6 285 needed11:1,4,5
23:14 24:23 line-up 8:13,14 5:17,1924:14 | midway 18:23 45:12
31:22 32:21 11:16 13:13 27:2228:17 mini 44:6 needs 40:10
443 457 46:13 | 15:17 16:6,14 30:11,22 40:12 | minimal 49:15 48:24
47:2,4 48:4 28:21 51:23 46:14 51:20 minimum36:5 | Neil 23:2532:10
49:8 52:1,3,11,12 525 minute 17:10,23 | hever 21:18
knowingly 35:4 52:13 manipulative minutes17:9,20 | 41:2442:4
42:7,9 452 line-ups 16:8 27:5 51:12,16 43:11,24 50:8
knows 42:2 53:8 | little 32:2039:21 | manner 6:10 miscarriage3:12 | 90:16
long 17:18 47:17 | 387.8 256,18 26:6 | new16,15,17
L look 4:18 7:25,25 M anson 32:10 27:8 34 20:23 25:14
lady 7:22 821431611 | 37:1646:11 miscarriages 457 47:11 537
language 28:15 17:2519:11,19 | mar kedly 41:1 4:25 53:16
Laughter 7:6 20:4,4,21 22:1 mask 22:19 misidentification | news 3:23
law17:5,5 20:8 235 24:11 26:7 | matches 26:8 3:12,1312:24 | hewspaper 23:4
21:1323:11 28:24 31:11 material 45:4 22:1233:2 52:7 | NICOLE 1:19
layer 30:13 34:8 36:23 38:2 | matter 1:11 9:21 53:15 29417
lead 12:23 22:11 3843914510 | 226 27:530:20 | misidentificati... | honpolice 11:21

Alderson Reporting Company



Official - Subject to Final Review

60
14:11 orchestrated 16:21 17:20 50:20 53:5 preclude 50:17
non-congtitutio... | 35:20 22:19,22,23 pointed39:13 preudice 20:1
36:2,11 orchestration 23.2,2 24:12 40:1 35:24 468,25
non-State 13:20 5:1951:21 255 31:4 46:21 | pointing 38:17 47:1
438 order 18:25 47:17 49:14 points51:16 prgudicial 21:8
normal 21:17 39:24 41:13 50:4,22 52:16 | police 3:17,21 26:18 50:24
normally 12:13 | organ45:19 person's17:21 44516516 | present 389
notable 47:13 ought 9:23 per spective 5:2065,7,10 | presenting 13.6
noted44:3 outsde 25:11 36:25 6:15,19 79,11 | presents 3:11
November 1.9 45:22 477 persuasive52:20 | 7:2283,6,9,12 | 389
numerous 42:11 | outweighed Petitioner 1.14,16 | 11:8,16,19,19 | presumably
477 19:25 46:8 24,14 37 13:18 14:2,12 31:19
outweighing47:1 | 28:2440:1 444 | 15:2316:3,4,17 | pretesting 5:6
O outweighs 26:18 47.14,21 485 18:13235,19 | prevents 353
02131 48:17 51:3,14 23:20 24:10,12 | previously 46:19
objection 9:16 P Petitioner's 26:22,24,25 primarily 27:7
53:14 P31 35:15 40:25 27:5,10,13,21 | primary 27:3
objective 31:10 | PAGE 2:2 phone 6:9 27:232528:10 | 52:6
37:6 39:340:19 | paper 22:20,23 | photo8:1352:12 | 28:16 29:2,5,14 | principle 32:11
obtain 41:14 parking 40:4 photograph 136 | 29:18,21,25 48:17 52:6
obviously 9:11 | part 5:1720:13 | photos 4:12 30:5,17,20,22 | prior 50:21
occasions42:11 | 22:2135:13 35:23 44:16 31:6,23 32:4,7 | private 3:19 4:10
occurred48:14 39:16 phrase23:19 32:182133:14 | 4:1111:24
offer 32:25 particular 18:10 | picked15:8 33:17,22 34:7,7 | probably 4:25
officer 24:12 243 16:21 52:14 35:3,5,8,20 46:14 49:23
29:14324,7 | particularly picture 3:20,24 36:2237:6,14 | probative 26:19
36:2237:14 46:10 22:22 234 37:22383,6,8 | 467,11471
38:1240:2,2,4 | people 17:8,9,9.9 | piece 20:9 38:11,12,17 | problem14:4,4
Oh18:22 17:1225:25 place5:1536:18 | 39:4,12,1640.2 | 30:19,21 44:22
okay 8:2316:8 | percent 21:5 45:20 47:9 40:12,1541:14 | 49:2250:23
259 50:11 26:4 play 28:2237:17 | 46:1348:23 52:22
once 10:2,2 perfectly 30:5 38:14 39:23 51:23,24 529 | problematic
13:18,19 48:20 | perjured42:8,9,9 | 4324 52:10 50:17
one-way 9:4 452 played29:18 policeman 28:19 | procedure 8:13
10:13 perjury 35:2 46:13 police's 5:17 8:14 16:3 33:22
open4dd13536 | 46:19 players 33:18 police-arranged | 45:19
opinion30:11 per petrator playing 33:3 41:13 procedures
opinions 32:15 22:18 233 please3917:1 | position3:17 18:1336:3,8
32:24 Perry 1.3 34 20:4,4 28:8 5:20 14:7 process3:14
opportunity 5:2127:24 41:11 possible 22:25 5:25 6:18 7:16
20:24 22:18 Perry's 36:20 plus 5:11 potential 29:19 7:198391,5
opposed12:17 | person11:17 paint 12:12 13:4 | powerful 52:16 9:1310:6 11:22
1321 121,16 136 17:13 188 53:4 12:10 14:9 257
oral 1:1122,58 | 158101113 | 23:1226:12 precedent 40:24 | 25:14 27:2324
36 285417 15:2416:18,18 | 29:10,16 32:16 | precious 21:2 28:10,13,25

Alderson Reporting Company



Official - Subject to Final Review

61
29:20,22,23 | provision44:19 |read333 332434213 | 11:2,6,8,9,21
32:8 34:3,20,21 | psychological reading 50:11 34:14 35:15,17 | 1491514
35:3,6,10,13 18:11 reads 22:20 35:19,25 36:9 16:15 17:6 19:2
35:14,16,20 | publishes3:24 | really 6:6,12 36:14,17 37:25 | 19:22 207,18
36:1541:2,12 | put 15229525 | 17:2222:1417 | 42:14 447 21:2,10 22:4
41:24 42:4,14 43:21 46:17,20 28:20 32:17 45:16,17 487 254,14 30:6,22
42:18,22 431 478 33:21 34:15,19 48:19 32:12 337
43:12,15,20,24 | puts34:1445:20 | 36:17 44:5,25 | reliable 4:20 34:24 36:3,10
44:22,25 452,8 | 50:3 45:22 47:13 12:5 24:7,16 49:2 50:1,5
45:21,21,23 putting 29:21 48:5,6 27'542:1351:3 | 52:15
481,18 495,11 | 40:1141:17 reason 10:3 remaining 51:12 | rightly 44,5
49:16,19 50:9 13:24 25:16 remember 17.4 | risel11:22
50:17,2551:1,5 Q 29:4 33.7,9 remembering rises15:15
52:453:14,18 | duadruple49:20 | 539 17:11 risk 5:136:1,14

produce24:10 | qualify 12:3 reasonable 36:6 | reminisce 18:18 | 22:1227:7,8
produced42:2 13:16 42:21 render 6:15 52:7
437 question13:18 | reasonably repeat 13:17 risking 8:8
product 40:22 15716220:13 | 22:10,11 30:6 21:11 33:18 ROBERTS33
professor 17:6 21:1130:10 reasons 20:3,7 | request 41:2 155,19 16:12
promptly 8:14 34:1537:25 43:10 require 64 8:17 | 16:16 17:3,18
prong 37:8 40:18 | 42:1048:7 306 | REBUTTAL 11:8 36:4 28:2,4 31:14,19
proper 16:3 S0:135312,17 | 2:1251:13 required4:837.9 | 415 489,25
properly40:23 | qQuestions 26:15 | recognize 36:24 | 41:12 53:8,10 51:11 53:20
proposed41:1 33:2537:20 recognized4:23 | requirement role 28:22 29:18
51:19 40:21 51:8 189 49:16 29:20 33:3 34:4
proposing22.7 | quiet17:6 reconciled51:6 | requires3:14 38:5,14 43:24
prosecution 7:17 | Quite31:8,9 375 | records 25:19 25:7 35:14 45:22 46:14
8:2218:19 38:9 R red15:18 16:25 | respect 45:14 routine 44:1
43:10 49:19 - 2514 47:9 49:22 ruins 17:21
prosecutors 35:3 R .3'1 red-flag 19:16 respectfully 41:2 | rule 19:24 20:4
36:4 raise 715916 | o fagged respond21:20 | 20:18 217
protect42:13 | aises15:18 19:10,10 Respondent 1:18 | 24:24 26:18
protection44:23 | 1625 | aerence3920 | 1:2227,11 27:6,15,22
476 randomly 159 |\ ef,ging 45:3 28:6 419 34:18.21,22
protections 477 | 1622 |iepard31:13  |result223255 | 411451325
protector 49:10 | 13P€2221233 | 355 34:23 46:1,6,23 48:2
protects4g18 | 2325 regarding 186 | results 16:24 484 4918
48:19 raped221623 |\ yeteqaz1l | 338 51:1953:18
prove 41:22 rare 19:19 4344514 |rery12:16 rules9:1,3 19:24
proved24:1g | rational 36:5 relate 14:6 reversal 6:4 36:12 45:18,19
proves27:4 4221 | relevance19:25 | RICHARD 1:15 | 48:1149:4
provide3s:g | raionaleld 16 | g53 23,1336 52:10
provides42:13 329 _33' 13’_15 reiability 3:14 51:13 rule-making
province1g:17 | €@301237 1 40562523 | right 8410:7,10 | 4519
195 407,13 321633123 | 10:11421,25 | rulings7:18

Alderson Reporting Company



Official - Subject to Final Review

62
run-of-themill | se 14:6 34:20 sincerity 53:4 stacking 29:21 25:25
44:1 49:12 seconds 17:23 single 135 stand 31:7 38:21 | study 17:22,22
50:15,19 see4:199:17,18 | singled18:9 42:23 24:20,20,21
15:25 16:11,18 | sit 30:1 standard 12:22 26:3
S 22:18 31:8,24 | Situation14:18 16:7 19:21 22:6 | subject 25:13
S2131 36:24 16:13 25:3 22792510 | submit51:9
safeguards seen5218:24 | situations 11:19 | 35:3,16,18,19 | submitted53:21
26:10,2021 | sense9:14 28:23 | six 48:12 46:6 53:13 53:23
Saharsky 1:19 30:7 34:6 Sixth23:1836:7 | sandards 17:2 | subsequent 4:24
29416,7,10 | separate6:18 44:22 standing 29:14 5:10
4124426 439 | 12:6,9 44:19,22 | skew28:13 32:6 36:16 substantial 32:15
44:14,18 45:9 53:9,10,16 29:25 355,10 38:23 42:353:15
46:5,23 43:3,16 | serious 38:4 skewing 29:22 | standpoint 39:3 | substantially
49:3,2130:5,12 | set 12:2116:11 | slew53:7 starts 17:7 12:2319:20
saw7.2315:24 35:2 dight 13:12 state 9:11,12,15 | 22:11,12 46:8
44:1 30:4 sets 16:9 snitches45:14 9:182110:3,9 | substantive 22:6
saying 7:4,8 setting 25:10 Salicitor 1:19 19:23 30:16 22:7
10:1213:16 | shop17:20 solved 7:24 39:8,9,20 40:23 | sufficient 13:15
14811159 | shorter17:11 somebody 8:23 41:3,16,17,19 | suggest 3:22
19:1520:17 show8:23 16:9 18:3,5 26:2 421274518 | 4:2134:18
21:25 33:20 20:6 someone's41:21 | 49:3,18 50:3 41:15 525
341718426 | showed4:11 someplace 27:14 | 51:19,25 suggested 4:1
43:23,2549:17 | showing11:24 | sorry 19:14 stated 32:10 27:10
49:2450:12 135481 21:16 27:11 statement 14:22 | suggestibility
SL4 shown 53124 | sort 5:12 34:2 20:2 38:11
says 139,12 shows 3:20 39:23 statements suggesting 25:24
15:1716:17 | show-up 8:15,17 | Sotomayor 3:16 | 46:19 28:16,24 31:16
17:6,20 19:19 11:1314 15:16 | 3:19,2328:14 | States1:1,12,21 | suggestion5:16
22:20,23 23:2 24:1029:11,13 | 2819,2329:3,8| 21041:8451 | 13:12,1514:11
26:18 38:23 30:17 34:9,10 29:24 38:16 45:1,2347:8,11| 15:2116:24,25
48:20 30:3 37:8 39:10,25 39:6,19 40:8 48:21 27:12,14,21,23
scale 29:22 51:22 48:10 station 51:23 27:2529:19
scales41:18 45:1 | show-ups 11:23 | source 14:12 52:9 35:9,21 38:6,8
Scalia4:1463 | §de 994319 |sources36:12 | stay 295 314 52:1,15
6:20 74,8818 | ggnificance 41 |so-and-s022:21 |step33:21 suggestive 3:11
92,6,17102 | ggnificant 48:17 | special 6:14,24 | stolen11:25 4:155:11,16
10:1712:11 | gmilar 35:7 7:219:9 34:21 | stood 28:1 6:113:11 16:21
30:18,24 31:2 36:21 45:12 47:11,12 | Stop 21:24 234 24:6 27:10
41195218 | gmilarly6:23 | specifically Stovall 31:10 28:12,17 31:12
Scalia's13:18 | Smmons 24:4 23:19 36:13 34:8,15,15356 | 31:16 334,16
scenario38:20 | gmple 10:19 387392224 | 3815 33:22 345,10
scene 8:1516:17 | gmply 14:23 47-9 street10:16 159 | 37:1139:23
29:6 30:2,7 22:1 30:15 spite 51:2552:10 | stress 19:1 40:16 52:3,23
31:6 38:22395 | 3516 39:9 spontaneously | studies12:4 suggestiveness
school 17:5 53:17 38:23 1811251819 | 67,10 7:11

Alderson Reporting Company



Official - Subject to Final Review

63
8:2011:5,7,11 |taken18:25 45:3,6 462 today 34 42:23 | types43:14
11:1522 12:17 | 48:2449:1,12 472,10 51:4
13:1,19,19,21 | talk 385,22 Thank 28:2,3 told 21:18 45:15 U
14:2,6,10,14 | talked7:22 41:4551:11 | tools36:2,8 unbelievable 7:9
14:21 158,12 32:13331 53:19,20 torture 43:7,7 46:4 _

35:17 37:3 43:14 theory 9:20 totality 31:11 | undermined
39:12 talking 13:18,19 | 46:16 39:2 40:20 34:16
summation26:16 | 16:14,16 20:10 | Thigpen23:17 | touchstone 34:3 | understand
36:10 24:1925:10 | thing7:2342:18 |transcripts25:19 | 12252521
supported42:20 | 30:331:334:19 | 43:22 trial 9:1313:11 | unfair 27:8 41:18
supporting 1:21 | 36:2242:8 things 12:20 14:23 17:1 46:8,25,25 49:6
2:1141:9 46:24,25 49:5 13:1017:5 19:11,18 21:6 49:8
suppose6:6 7:21 | 50:18 20:10 37:10 22:12 27:8 unintended
24:17 48:25 talks 28:15 43:14 47:20 31:2537:2 21:22,25
51:21,2252:8 |tea50:11 think 42359 6:3 | 39:24 40:23 unintentional
suppress14:19 | teach 19:4 6:5,12,14,17 41:20,22 4320 | 14:1328:16,25
14:22,24 151 | techniques28:12 | 7:1,11,12,13 45:23 463 47:6 | unique 3:11 4:22
suppression 39:23 7:14,24 92 47:7,21496,7 | 38511
31:25 technology 457 | 11:1213:15 49:1350:23 | United1:1,12,21
suppressions tell 81 13:4 14:7 15:22,24 52:1 2104184821
48:14 26:10 29:3 16:3,6,20 17:12 | trials 22:15 23:9 | unnecessarily
Supreme 1:1,12 | 32:2038:16 17:24 185197 | 25:20 44:6 24:6 28:12334
ure12:821:55 | 42:24 44:2 19:8,2320:2 | tricky-27:20 33:2240:16
21:6 30:.8 37:19 | 52:18 24:2,25 2515 | tried18:6 41:15
surely 49:15 telling 31:3 26:1,6,7 272 |trier36:5 unnecessary
surprised39:7 |tells28:2031:10 | 27:16,19 29:4,9 | trigger 29:1 30:4 345 359
surveillance 4:12 | term 185 30:4,14 32:20 | triggered37:8 39:10
suspect 5:22 terms 31:24 34:25 39:17 true 32:23 46:24 | unreliability 9:18
13:6,8 16:6,9 43:20 40:10,14 44:24 | truly 25:4 10:19,23 13:22
16:10 28:12 test 31:10 34:1 455 46:1,8,16 | try51:15 14:5 18:2 32:18
29:232638:10 | 42:1451:1 472 48:11 trying 9:11,12 39:1744:10
41:15 testify 23:1 49:10,21 50:5 17:14 39:15,19 | unreliable 4:16
suspicion4:5 46:22 52:15 4479 4176:157:11
5:1323281 | testifying52:24 |thinking28:20 | turn43:18 8:19 94,23
29:10 testimony 55,11 | thinks 3:24 turned24:20 17:1420:3 23:6
system20:19 5:156:5,6,13 | Thompson44:11 | turns 17:10,21 23:2324:19,23
2373318488 | 6:137:3,10,10 |threel6:951:15 |two 12:19 31:5 25:1326:1,12
7:108:19 10:20 | threshold 48:1,6 | 31:2232:25 339,1137:23
T 10:22 14:20,21 |throw7:1239:13 | 36:1937:9,21 41:2542:3,10
T211 14:24 15:1 thumb 29:22 38:1,19,21 42:2544:21
take10:2,18,19 | 17:1524:1822 | 41:18 48:11 52:9,14 45:12 48:23
18:20 26:7 24:24 25:11,12 | tilting 45:1 two-part 3:25 50:9,24
33:2036:23 25:12,23,24,25 |time 4324177 | 3321 upstairs 38:22
44:4 46:15 26:11 339,11 17:8 19:1 432 | type 16:1930:12 | use28:12351
52:21 35:2442:89 |times25:2 30:17 35:2041:21

Alderson Reporting Company



Official - Subject to Final Review

64

47:11,22
uses45:17
usually 15:23

18:17
usurping 19:5

44:5

\

v 1534410
11:24 23:17,25
32:10,10 36:4
42:19 433
44:11 45:15
51.6

value 20:24
26:18,19 46:7
471

various 20:3
45:20

Ventris45:13

verdict 42:20

victim 22:16,17
22:20,23 23:1,2

view32:17 49:14
515

violate 50:9

violates53:14

violation 7:19
34:2341:25
42:5 49:19

Virginia36:4
42:19

voice 6:8,11

wW

Wade 4:23 59
13:2517:25
18:1 28:15 385
38:24,25 40:14
52:25

wait 21:24 30:2

waiter 18:23,24

want 7:25 8.6
12:15 16:11
19:16 205,11

20:18,20,20
21:1122:1,2,3
22:5,7,25 29:6
337 37:22,24
535
wanted8:12
46:12
wants 29:15,15
44:2 47:14,21
Washington 1:8
1:20
wasn't 12:9 235
28:2031:22
52:4
Watkins 537
way 7:16 9:12
18:16 19:4
22:15 238
28:24 29:24
32:4,4 376
39:8 40:13
49:24
ways 9:22 39:8
wearing 21:20
Wednesday 1.9
weeks 22:19
weight 20:24
went 15:1317.8
Well 3:3
were 8.1 34:18
50:18
weveb2 724
20:10 23:24
26.3 28:14
Whoa21:24
wife 18:20
window7:23 8:2
31:8 32:5 36:23
37:7,15 38:18
39:1340:3
witness4:12 5:21
6:11 134 15:20
16:5,7 18:19
20:25 23:21,22
24:11 25:2,3

29:2 325 34:11
36:23 37:15
38:9,9,13 39:4
40:1 46:2,3,7
46:17,18,20,22
47:16,25 48:14
50:352:11,14
witnesses4:13
29:11 52:9,23
withess s 4:6
28:11 40:3 534
woman 8.9 29:15
31:7 377 38:22
39:13
wonder 25:23
work 9:22 34:7
works 10:6
wouldn't 9:15,22
17:16 22:15
39:14 46:15,15
write 30:11
wrong 12:18
wrongful 26:4
wrote 39:8

2011 1:9
2827

324

4

4179

403 19:24 20:4
20:19,22 21:7
21:17 22:4
45:25 466,23

412:10

4517:22

5

517:20
512:14

7

X

x 12,7

Y

yard 29:13
yards 12:13
years 5.2

1

117:10,23
1052
10-89741:4 3.4
10:021:13 3.2
10:58 53:22
10021:5 46:18
1552

1967 25:17

2

21951:12,16
20012:13

70484
702 48:4
75 26:4

Alderson Reporting Company



